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as a matter of public policy? And how is it possible 

that religious belief has flourished without the 

protection and support of the state? This paper will 

address these and other questions through a focus 

on the legal issues involved in religious 

disestablishment specifically, and religious 

freedom in general. For a more thorough 

examination of institutional religious pluralism 

in the United States, and of the diversity of 

religious practices in this country, please see the 

accompanying Boisi Center Papers on these 

topics.  

This paper is divided into two major sections. The 

first examines the religious, philosophical and 

political origins of disestablishment in this 

country, and explains the legal and constitutional 

provisions that codify the principle. Special care is 

taken to explain how the structure of the United 

States government—its federal system and 

separation of powers—plays an important role in 

matters of religious freedom. In the United States 

the judiciary holds the exclusive authority to 

interpret the Constitution (including its 

provisions for religious freedom) and to nullify 

any laws that violate that interpretation. 

Constitutional interpretations have changed over 

time (albeit slowly), and will continue to change as 

new members of the judiciary apply the law to 

new contexts. The second major section of this 

paper illustrates the complexity (and sometimes 

incoherence) of the American church-state 

arrangement through an historical overview of 
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speech, delivered just before he left office in 1796, 

put the matter succinctly: “Of all the dispositions 

and habits which lead to political prosperity,” he 

said, “religion and morality are indispensable 

supports.” He couched his message as warning: 

“Let us with caution indulge the supposition that 

morality can be maintained without religion. . . . 

Reason and experience both forbid us to expect 

that national morality can prevail in exclusion of 
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be granted conscientious objector status in any 

war.  

The principle of neutrality that the Court outlined 
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can the government pay for religious education?) 

to the religious activities in which students 

engage (e.g., prayer, Bible study groups, 

evangelizing) to the curriculum students are 

taught (e.g., can creationism or intelligent design 

theories be taught in science classes?). 
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courthouses—public places of high visibility and 

unfettered access. In the 1980s a number of these 

public holiday displays were challenged in the 

courts as unconstitutional establishments of 

religion; three such cases were argued before the 

U.S. Supreme Court, which rendered landmark 

decisions that continue to serve as the final word 

on these issues. The common thread in each case 

was a close scrutiny of the context in which the 

display was placed and a concern for whether the 

particular arrangement would leave a 

“reasonable observer” to believe that the 

government was endorsing a particular religion. 

In these instances, a nativity scene depicting Jesus 

Christ’s birth was allowed when symbols of the 

secular celebration of Christmas (e.g. Santa 

Claus’ mythical reindeer) were also included in 

the display, but disallowed when it stood alone in a 

courthouse stairwell; and a Jewish menorah was 

allowed when it was displayed alongside a 

Christmas tree and a sign promoting liberty.  

The second controversial kind of religious displays 

are those objects or symbols (e.g. a cross) erected 

by private citizens or groups in public places 

known as public forums. In the broadest sense, 

“public property” means the interior or exterior of 

any property owned by federal, state or local 

governments; this includes public schools, city 

halls, courthouses, and capitol buildings, as well 

as parks, streets, sidewalks, town squares, plazas, 

and other public spaces. But the Supreme Court 

has recognized some of these places—those that 

have been devoted, by long tradition or 

government fiat, to public assembly and debate—

as “public forums” where the state’s right to limit 

expressive activity is sharply circumscribed. When 

a place is considered a public forum, the courts are 

less likely to consider a religious display on the 

site to be an establishment or endorsement of 

religion. Such was the case when the white 

supremacist organization known as the Ku Klux 

Klan (KKK) sought to construct an unattended 

cross on the plaza around the Ohio state house in 
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